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from evidence of an expressed intent of the donor to make a gift of prop- 
erty in his possession, coupled with proof of subsequent possession by the 
donee or exercise of dominion over the subject of gift by the donee. 26 
But in the instant case this proof was lacking and the only evidence of 
change of possession was the expressed intention of the donor to make 
the gift, the physical location and control of which remained, so far as 
appears, unchanged and this does not seem to justify any inference that 
the subject-matter of the gift was either delivered to the donee or that 
the dominion over it had been transferred as required by the statute. 
This was the view of the Supreme Court of Georgia before the adop- 
tion of the Georgia Code 27 and it seems to be the effect of the decision 
in Cowdrey v. Barksdale. 2 * It is supported by authority in other 
jurisdictions. 28 

H. F. S. 



The Liability of a Railroad After Restoration of Property for 
Expenses of Keceivership. — American equity courts have appointed 
receivers to operate railroads without express statutory authority. 1 
They are rather reluctant to exercise this discretionary power, but will 
do so when it is for the interest of all parties. 2 The receiver is an officer 
of the court 3 whose duty it is to operate the railroad to the best advan- 
tage and benefit of the parties concerned, and he is often called a 
a quasi-trustee, 4 differing from a trustee in that he has not legal title 

"Moore v. Cline, supra, footnote IS; Morgan it Williams, supra, foot- 
note 15; Trow v. Shannon, supra, footnote 15; Rex v. Hunts (1897) 16 
App. Div. 540, 44 N. Y. Supp. 988. 

"Anderson v. Baker, supra, footnote 25. Lumpkin, J., said at p. 601 : 
"On what principle is it that the_ fact of delivery is to be presumed from 
the other fact, that the donor said she had given the property? On what 
principle can it be fairly inferred that the donor, who remains in pos- 
session of the property, has relinquished the dominion of the same to 
the donee, by proof of the fact that the donor said she had given the 
negroes to the donee? Does the fact that the donor declare she has 
given the negros to the donee, also prove a delivery of them to her? If 
the fact of delivery is necessarily included in the act of giving the prop- 
erty by parol, then further proof of delivery is not necessary; but if the 
fact of delivering the possession is not necessarily included in the act of 
giving the property by parol, then it would seem there ought to be evidence 
to establish the act of giving the propertyby parol on the part of the 
donor; and evidence of some act going to establish the delivery also, in 
order to make a perfect parol-gift." 

s (Ga. 1915) 85 S. E. 617. 

^Reynolds v. Hanson (Mo. App. 1917) 191 S. W. 1030; Runnels 
v. Anderson '(Iowa 1919) 173 N. W. 90 (sembleft ; cf. Haynes V. Green 
(Ark. 1919) 209 S. W. 67. 

*1 Clark, Receivers, § 249. Davis v. Gray (1872) 83 U. S. 203. Cf. 
Macom & Western R. R. v. Parker (1851) 9 Ga. 377. 

Wallace v. Loomis (1877) 97 U. S. 146; Stevens v. Davidson (1868) 
59 Va. 819; Meyer v. Johnston (1875) 53 Ala. 237. 

'Atlantic Trust Co. v. Chapman (1908) 208 U. S. 360, 28 Sup. Ct. 406; 
Quincy M. & P. R. R. v. Humphreys (1892) 145 U. S. 82, 12 Sup. Ct. 
787; Bell v. American Protective League (1895) 163 Mass. 588, 40 N. E. 857. 

*1 Clark, op. cit., § 786; 2 Beven, Negligence (3rd ed.) 1266. 
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to the property which, still remains in the former owners. 5 The court 
has absolute power over the receiver who can bind the property in his 
possession only when the court has in advance consented to the con- 
tract or has later ratified it, and a person contracting with a receiver is, 
by that very fact, put on notice of the court's power. 7 The receiver 
is liable in his official capacity only, 8 but the court may require the 
receiver to reimburse the fund if he has exceeded the powers delegated 
to him. "While, therefore, the receiver is not personally liable for the 
torts committed in the management and operation of the road unless 
caused by his own neglect 10 or unauthorized act, he is undoubtedly 
responsible in his official capacity during his tenure of office for the 
wrongs of his agents and subordinates. 11 Formerly, a receiver could 
not be sued without the plaintiffs obtaining permission from the 
court, 12 which, however, was visually granted unless the suit appeared 
to be unfounded and vexatious. 13 Recent statutes 1 * have made the 
consent of the court unnecessary and now one can sue a receiver in a 
court other than the one which appointed him 15 and judgment obtained 
in that court is conclusive as to the amount, 10 although the time and 

G Keeney v. Home Ins. Co. (1877) 71 N. Y. 396; Murtey v. Allen (1899) 
71 Vt. 377, 45 Atl. 752; see Chicago Union Bank v. Kansas City Bank 
(1890) 136 U. S. 223, 236, 10 Sup. Ct. 1013, 1017; Stokes v. Hoffman 
House (1901) 167 N. Y. 554, 60 N. E. 669; but see State v. Norfolk & S. 
Ry. (1910) 152 N. C. 785, 67 S. E. 42. 

"Atlantic Trust Co. v. Chapman, supra, footnote 3 ; Quincy M. & P. R. R. 
v. Humphries, supra, footnote 3; Farmers' Loan & Trust Co. v. Central 
R. & Banking Co. (D. C. 1895) 166 Fed. 333. 

'Chicago Deposit Vault Co. v. McNulta (1894) 153 U. S. 554, 14 Sup. 
Ct. 915; Lehigh Coal & Nav. Co. v. Central R. R. of N. J. (1882) 35 
N. J. Eq. 426. 

'Archambault v. Piatt (1899) 173 Mass. 249, 53 N. E. 816; McNulta 
v. Ensch (1890) 134 111. 46, 24 N. E. 631; Farmers' Loan & Trust Co. 
v. Central R. R. of Iowa (D. C, 1880) 7 Fed. 537. 

'Haines v. Buckeye Wheel Co. (C. C. A. 1915) 224 Fed. 289; Gutterson 
& Gould v. Lebanon Iron & Steel Co. (D. C. 1907) 151 Fed. 72; see Van- 
derbilt v. Central R R. (1887) 43 N. J. Eq. 669. 

"Archambault v. Piatt, supra, footnote 8 ; McNulta v. Ensch, supra, foot- 
note 8. Where himself a wrongdoer, he is held personally. Gutterson 
& Gould v. Lebanon Iron & Steel Co., supra, footnote 9. 

"Texas & P. Ry. v. Cox (1892) 145 U. S. 593, 12 Sup. Ct. 905; Little 
v. Dusenberry (1884) 46 N. J. L. 614. But on discharge, his official liability 
perforce ends. Archambault v. Piatt, supra, footnote 8; Tobin v. Central 
Vt. Ry. (1904) 185 Mass. 337, 70 N. E. 431. 

"Barton v. Barbour (1881) 104 U. S. 126; see Kirk v. Kane (1901) 
87 Mo. App. 274. 

"Palys v. Jewett (1880) 32 N. J. Eq. 302; Parker v. Browning (N. Y. 
1840) 8 Paige 388. 

"24 Stat. 554, U. S. Comp. Stat. 1916, § 1048; 2 Vera. & S. Civ. St., 
Tex. 1914, § 2146; 1 Clark, op cit. § 813. 

15 Erb v. Morasch (1900) 177 U. S. 584, 20 Sup. Ct. 819; McNulta v. 
Lochridge (1891) 137 111. 270, 27 N. E. 452, aff'd. (1890) 141 U. S. 327, 
12 Sup. Ct. 11 ; cf. Texas & P. Ry. v. Johnson (1894) 151 U. S. 81, 14 
Sup. Ct. 250. 

10 St. Louis S. W. Ry. v. Holbrook (C. C. A. 1896) 73 Fed. 112; Kluepher 
v. Osborne (1913) 177 111. App. 384. 
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manner of payment rests in the discretion of the court superintending 
the receivership. 17 Where the suit is brought against the receiver 
personally, it is of course unnecessary to ask leave of the court, as the 
fund in charge of the court, is not affected thereby. 18 

In a recent case, Best & Russell Cigar Oo. v. William Reese Go. 
(Tex. 1919) 210 S. W. 317, the railroad and receiver were both sued for 
loss of goods in transportation, the loss occurring while the railroad 
was in the hands of a receiver, but not as a result of his personal 
negligence. The receivership was discharged before the trial by the 
appointing court and the property was returned to the railroad. The 
court held that the receiver was not liable since his responsibility, exist- 
ing only while he was an official of the court, terminated with his dis- 
charge, and that the railroad would not be liable unless it was shown that 
there were profits during the receivership, or that the earnings had been 
invested in betterments which passed into the hands of the railroad, 
or that the railroad had received back the property and had assumed 
the liabilities which the court imposed as a condition of the return of 
the property. That the receiver could not be held either personally 
or in his official capacity is clear on the principles stated above; but 
why was it that the railroad was not made liable? 

It is well established that a receiver in control of a railroad is 
liable for expenses incurred under the receivership to the extent of 
the earnings and funds in his possession and that such expenses have 
priority over mortgages previously recorded. 19 This has been held to 
include personal injuries or ■wrongs to third parties through the 
negligence of the receiver's employees. 20 Where the income proves 
insufficient even the corpus can be subjected to liability for operating 
expenses incurred under the receivership. 21 Where the corpus is so 
subjected specificially by court order after petition for a receiver by 
the mortgage creditors, the courts are unanimous in allowing such 
preference 22 on the ground that the appointment is not a matter of 

"Dillingham v. Hawk (C. C. A. 1894) 60 Fed. 494; see Khiepher v. 
Osborne; supra, footnote 16; Alderson, Receivers, § 587. 

"Kirk v. Kane, supra, footnote 12; cf. Curran v. Craig (D. C. 1884) 
22 Fed. 101. 

"Brown v. Winterbotom (1918) 98 Oh. St 127, 120 N. E. 292; Robin- 
son v. New York & S. I. El. Co. (1904) 99 App. Div. 509, 91 N. Y. Supp. 
153; Hand v. Savannah & Charleston R. R (1881) 17 S. C. 219; see St. 
Louis etc. R. R. v. Cleveland etc. Ry. (1888) 125 U. S. 658, 8 Sup. Ct. 
1011; see Fosdick v. Schall (1878) 99 U. S. 235. Expenses incurred in 
certain circumstances immediately prior to- the receivorship are also 
payable out of the same funds. Southern Ry. v. Carnegie Steel Co. (1900) 
176 U. S. 257, 20 Sup. Ct. 347; Central Trust Co. v. East Tenn. V. & G. 
R. R. (C. C. A. 1897) 80 Fed. 624. 

a Brown v. Winterbotom, supra, footnote 19; Anderson v. Condict 
(C. C. A. 1899) 93 Fed. 349; St. Louis Union Trust Co. v. Texas So. 
Ry. (1910) 59 Tex. Civ. App. 157, 126 S. W. 1296; contra, St Louis 
Trust Co. v. Riley (C. C. A. 1895) 70 Fed. 32. 

a Brown v. Winterbotom, supra, footnote 19; McLean v. Placeville & 
S. V. R. R. (1885) 66 Cal. 606, 6 Pac 748; St Louis S. W. Ry. v. Hol- 
brook, supra, footnote 16; see Atlantic Trust Co. v. Champman, supra 
footnote 3; see Cross v. Evans (C. C. A. 1898) 86 Fed. 1; contra, Hand 
v. Savannah & Charleston R. R, supra, footnote 19. 

a St. Louis Union Trust Co. v. Texas So. Ry., supra, footnote 20; see 
Fosdick v. Schall, supra, footnote 19. 
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duty but of discretion, and the court in exercising its discretion may 
impose such conditions as will do justice to all parties. It would seem 
only proper that those who are to benefit by the receivership and who 
ask for the continued operation of the road should have their claims 
paid after the discharge of those expenses which are the natural results 
of such operation. 23 Where in spite of the objection of some of the 
mortgage creditors a receiver is nevertheless appointed, this should be 
the rule because of the public nature of the railroad. 

Since then the corpus is chargeable with operating expenses during 
the receivership and such expenses have priority over previously 
recorded mortgages, why should the corpus not be so burdened after 
the receiver has returned the property to the owners? It is true that 
under the earlier law as shown above, it was discretionary with the 
court to allow a suit against the receiver. However, since the statutes 
removing such discretion, the power of courts to defeat the priority 
due operating expenses has been eliminated and such priority would 
seem on principle to be a matter of right. 24 If this is so, such expenses 
have given rise to a true equitable right in the property ahead of the 
mortgage and upon the return of the property, that right ought not to 
be defeated. The principal case turned on the fact that the receiver 
under whom the liability had been incurred was not the agent of the 
railroad company. However, if an equitable right in the corpus was 
created during the receivership, no question of agency is actually 
involved. The railroad in the principal case, not being an innocent 
purchaser for value, is somewhat analogous to a donee who takes the 
res subject to all outstanding equities. If there are betterments at 
the time of the return, courts are agreed that such betterments are 
chargeable on the ground of unjust enrichment, aS so, also, if the 
property has been restored on the express condition that the liabilities 
incurred by the receiver shall be met. 28 Even in the absence of such 
circumstances, the railroad should not be in a better position than 
before the return and a more just result could have been reached by 
holding the railroad on ordinary equitable principles. 

"Brown v. Winterbotom, supra, footnote 19; Robinson v. New York 
S. I. EI. Co., supra, footnote 19. 

M In Brown v. Winterbotom, supra, footnote 19, it is stated that 
expenses of this character "must" be paid out of funds in the hands of 
the receiver. The case is not clear as to whether this is to be taken 
literally. In Robinson v. New York S. I. El. Co., supra, footnote 19, the 
court seems to have considered such a claim to be a right and not 
something merely within the court's discretion. Contra, St. Louis Union 
Trust Co. v. Texas So. Ry. supra, footnote 20. 

^Bartlett v. Cicero Light Co. (1898) 177 111. 68, 52 N. E. 339; Texas 
Pacific Ry. v. Johnson (1890)- 76 Tex. 421, 13 S. W. 463; Texas & Pac. 
Ry. v. Bloom (1897) 164 U. S. 636, 17 Sup. Ct. 216. In the following 
cases the railroad was not liable as no betterments were shown : Ft. Worth 
& R. G. Ry. v. Burleson (Tex. 1919) 214 S. W. 617; Hosey v. Weaver 
(Tex. 1915) 175 S. W. 1089. Since the cases here cited make the existence 
of betterments the test of liability they are inferential!/ authority against 
the view that the company should be liable in the principal case. That 
case, therefore, may fairly be said to follow the existing general rule 
which, it is submitted, however, is not sound on principle. 

"Missouri K. & T. Ry. v. Chilton (1894) 7 Tex. Civ. App. 183, 27 S. W. 
272. The same rule applies to purchasers at a foreclosure sale. Hanlon v. 
Smith (D. C. 1909) 175 Fed. 192; Farmers' Loan & Trust Co. v. Central 
R. R., supra, footnote 8. 



